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Any person aggrieved by this Order-in-Appeal may file an appeal or revision application, as thé
ore may be against such order, to the appropriate authority in the following way

AR ERETR BT A& TG

. R¢vision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Gowvt. of India. Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Délhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
prpviso to sub-section (1) of Section-35 ibid :
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(ii In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
arjother factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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In cake of rebate of duty of excise on goods exported to any country or territory outside
" Indialof on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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" In cdse of goods exported outside India export to Nepal or Bhutan, without payment of

- duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
prodicts under the provisions of this Act or the Rules made there under and such order
is pgssed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
- of the Finance (No.2} Act, 1998.
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The |above application shall be made in duplicate in Form No. EA-8 as specified under
Ruld, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the prder sought to be appealed against is communicated and shall be accompanied by
two [copies each of the OIO and Order-In-Appeal. It shouid also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section

35-

BE of CEA, 1944, under Major Head of Account.
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The| revision application shall be accompanied by a fee of Rs.200/- where the amount
invalved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

thar) Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)

@)

TN IeaeA od NI, 1044 B URT 3541 /35-F @ afatfa—

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To

2"floor,BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

oth

Pe west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at

r than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should ke
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(4R) Wwﬁamwwﬁmaﬁﬁumﬁﬁwﬂ&@%ﬁmﬁﬁa#wﬁﬁ
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S AT K l(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cix) amount determined under Section 11 D,
(cx) amount of erroneous Cenvat Credit taken,
(cxi) amount payable under Rule 6 of the Cenvat Credit Rules.
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b\ In view of above, an appeal against this order shall lie before the Tribunal on payment of
; ‘3%%0‘1‘__ the duty demanded where duty or duty and penalty are in dispute, or penalty, where
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Tilak Polypack Pvt Litd,

V:rillage : Rakanpur, Taluka : Kalol, District : Gandhinagar (hereinafter

'réeferred to as the appellant) against Order in Original No.
05/ST{Refund/DC/2020-21 dated 05-11-2020 [hereinater referred to as
“éfmpugned order’] passed by the Deputy Commissioner, CGST,

Divisipn- Kalol, Commissionerate - Gandhinagar [hereinafter referred

to as ladjudicating a uthority’].

2.

Briefly stated, the facts of the case is that the appellant are

engaged in the manufacturing of goods falling under Chapter 3919,
3920, 3921 & 3923 of the Central Excise Tariff Act, 1985 and holding
Cent¥al Excise Registration No. AABCT3049AXM001 and Service Tax
Registration No. AABCTS8049AST001. The appellant vide letter dated
17.04.2020 filed a claim for refund of an amount of Rs.1,99,089/-, under

Sectibn 11B of the Central Excise Act, 1944, which was willingly paid

by them for wrong availment and utilization of Service Tax credit for

the cbnstruction work carried out in the new building in their premises.

The

efund was filed on the grounds that during the course of audit

condlicted on their records by the department, it was pointed out that

they|had wrongly availed and utilized Service Tax credit amounting to

Rs.1/29,092/- for construction work carried out in their new building in

theiy premises. They had, as per the query of the audit, paid the
‘amoplnt along with Interest of Rs.50,633/- and Penalty of Rs.19,364/-
vide|cash ledger debit entry dated 22.10.2019.

2.1

On scrutiny of the refund claim, it was found that though the

claim was filed under Section 11B of the Central Excise Act, 1944, the
appellant had referred to Section 142(3) of the CGST Act, 2017 seeking

refund of the amount paid by them. It appeared that as per the existing

s, i.e., provision of the erstwhile Finance Act, 1994, Service Tax

"t Rulps, 1994 and as per Rule 2 (D of the Cenvat Credit Rules, 2004
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{hereinafter referred to as the CCR, 2004), construction work carried
out in the new building in the premises of the appellant was not an
input service and, therefore, the refund claim was not covered by sub-
section 3 of Section 142 of the CGST Act, 2017. It further appeared that
as per Section 142 (8) of the CGST Act, 9017, it is clear that no credit of
the amount recovered under the existing law after the appointed day is
admissible. Thus, when there is no admissibility of credit, the question |

of refund of such amount is ruled out.

9.2 The appellant was therefore, issued Show Cause Notice No.
GEXCOM/RFD/ST/33/2020 dated 31.09.2020 seeking to reject the claim
for refund filed by them

3 The said SCN was adjudicated vide the impugned order and the

claim for refund preferred by the appellant was rejected.

4. Being aggrieved with the impugned order, the appellant has filed

the instant appeal on the following grounds:

)  The adjudicating authority has not given any findings on the
judgement relied upon by them. Therefore, it 1s violation of the
principles of natural justice and the order is not sustainable on
this count.

i) They had claimed Service Tax credit with respect to
construction of premises in existing registered premises under
the Excise law and within the framework of the CCR, 2004.

ii)  The Central Excise audit party had not appreciated the facts
and circumstances though it was specifically explained that the
construction activity has taken place within the area of
registered premises. They had reversed the credit along with

o interest and penalty and immediately filed refund claim.

. \Crﬁt\ iv)  They had not given any waiver letter for SCN under Section

11A. Therefore, the question does not arise to reject the refund
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claim. They rely upon the Final Order No. A/10462/2019 dated
08.02.2019 of the Hon’ble Tribunal, Ahmedabad in the case of
Safex Electromech (P) Ltd.

v)| Input Service defined under Rule 2(1) of the CCR, 2004 includes
services used in relation to modernization, renovation or
repairs of a factory and therefore, construction done in existing
premises 18 covered under the clause of modernization,
renovation or repairs of a factory.

vl They refer and rely upon the decisions in the case of * Supreme
Ind. Ltd Vs. CCE & ST, Vadodara-Il — 2020 (873) ELT 97
Bhanu Dyes Pvt Ltd Vs. CCE, Bharuch - 2018 (01) LCX 0023;
Ton Exchange (India ) Ltd Vs. C.Ex., Cus & ST, Surat-11 — 2017
(11) LCX 0040; NSSL Pvt Ltd Vs. C.C.Ex & CGST, Nagpur —
2021 (53) GSTL 410 (Tri.-Mumbas).

Personal Hearing in the case was held on 17.11.2021 through

virthial mode. Shri Naimesh K. Oza, Advocate, appeared on behalf of the

appellant for the hearing. He reiterated the submissions made in appeal

memorandum.

6.

I have gone through the facts of the case, submissions made in the

Appeal Memorandum, and submissions made at the time of personal

hegring and material available on records. I find that the issue to be

dedided is whether the appellant are entitled to refund of the amount of

Senvice Tax credit paid along with Interest and Penalty.

6.1 I find that the adjudicating authority has rejected the refund

~ claim on the ground that “the credit taken on the services which 1s not

define as ’input service” does not qualily as Credit either in the

erstwhile existing law or in the CGST Act, 2017 and accordingly the

assessee is not eligible for refund of the S.Tax credit amount wrongly
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o iled and utilized and thereafter willingly paid by them in the course
audit by the audit officers”. 1 find that the above finding of the
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adjudicating authori'ty has been made in Para 25 of the impugned order
deciding the claim for refund filed by the appellant. I am of the
considered view that the issue of whether Cenvat Credit has been
correctly availed or otherwise cannot be decided in the course of
adjudicating the claim for refund. The claim for refund of the Cenvat
Credit paid along with interest and penalty has to be strictly examined

as per the provisions of Section 11B of the Central Excise Act, 1944 or
Section 142 (3) of the CGST Act, 2017.

7.  The appellant have contended that though they had paid the
Service Tax credit, objected to by the audit officers, along with interest
and penalty they had not given any letter for waiver of SCN under
Section 11A of the Central Excise Act, 1944. They have also relied upon
the decision of the Hon'ble Tribunal in the case of Safex Electromech (P)
Ltd Vs. C.C.E, Ahmedabad-1 — 2019 (27) GSTL 535 (Tri-Ahmd.),

wherein it was held that:

«4. On careful consideration of the submissions made by both the
sides and perusal of the records, I find that though the appellant
had paid Cenvat amount along with interest and 25% penalty on
the instance of audit objection but subsequently, they claimed the
refund. The only reason for rejection of the claim is that the
appellant had opted for the provision made under sub-section (6) &
(7) of Section 11A which reproduced below :-

(6) Any person chargeable with duty under sub-section (35), may,
before service of show cause notice on him, pay the duty in full or
in part, as may be accepted by him along with the interest payable
thereon under section 11AA and penalty equal to one per cent of
such duty per month to be calculated from the month following the
month in which such duty was payable, but not exceeding a
maximum of twenty-five per cent of the duly, and inform the
Central Excise Officer of such payment in writing.

(7) The Central Excise Officer, on receipt of information under
sub-section (6) shall -

(1) not serve any notice in respect of the amount so paid and
all proceedings in respect of the said duty shall be deemed to be
concluded-where it is found by the Central Excise Officer that the
amount of duty, interest and penalty as provided under sub-section
(6) has been fully paid;

(ii) proceed for recovery of such amount if found to be short-
paid in the manner specified under sub-section (1) and the period
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of one year shall be computed from the date of receipt of such
information.

XXXXXXXKXXXXXXX

(emphasis
added)

5, On plain reading of the above provision it is not only the
payment of amount, interest and 25% penalty but the appeliant
needs to give an intimation to the department accepting their
liability which the appellant had not given, in such case if at all the
Revenue is of the view that the amount is legally payable, it was
incumbetment on the Revenue to issue a SCN which they failed to
do so. Therefore, in these circumstances, the appellant is rightly
entitled for refund of the amount of Cenvat credit, interest and
penalty paid by them. Accordingly, 1 set aside the impugned order
and allow the appeal. The adjudicating authority shall process the
refund in accordance with law.”

7.1 It is pertinent to mention that the provisions of Section 11A (6)
and (7) of the Central Excise Act, 1944 have been omitted by the
Fitnaﬁllce Act, 2015 dated 14.05.2015. Therefore, the provision for
conclusion of proceedings without issuance of notice, where the duty
albn& with interest and penalty has been paid, was not in existence
dturlﬂg the period when the appellant had made such payment. It is a
sgttléd position of law that any amount paid towards duty or cenvat
cﬁedit by an assessee has to be confirmed in adjudication. In the present

case, apparently no SCN has been issued by the department for

cd:)nﬁrming and appropriating the amounts paid by the appellant.

7.2 I find that the CBIC had vide Circular No. 137/46/2015-Service
’ﬂax’dated 18.08.2015 had clarified that in cases where the assessee
ﬁays the service tax/central excise duty, interest and penalty equal to
]j5%l of the tax/duty and makes a request in writing that a written SCN
may? not be issued to them, in such cases SCN can be oral. In the
insthnt case, I find that though the appellant had, in acceptance of the
audit objection, paid the amounts involved, thére is nothing on record to
iindicate that the appellant had requested in writing that a written SCN
maj;' not be issued to them. I further find that the appellant had made

- - yajment of the disputed service tax credit along with interest and
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penalty by Cash Ledger debit entry dated 22.10.2019. Therefore, the
appellant is entitled to claim refund of the amounts paid by them when

no SCN was issued for confirming and appropriating the amounts paid.

8. In view of the facts as discussed hereinabove and also by following
the decision in the case of Safex Electromech Pvt Ltd, supra, I set aside

the impugned order and allow the appeal filed by the appellant.

9. Wwﬁﬁﬁmwmmm@ﬁmmm

The appeal filed by the appellant stands disposed off in above

terms.
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Commissioner (Appeals)
Attested: Date: .11.2021.
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Superintendent(Appeals), L
CGST, Ahmedabad. Ny
BY RPAD / SPEED POST
To
M/s. Tilak Polypack Pvt Litd, Appellant
Village : Rakanpur, Taluka - Kalol,
District : Gandhinagar
‘The Assistant Commissioner, ' Respondent

CGST & Central Excise,
Division- Kalol,
Commissionerate : Gandhinagar

Copy to:
1. The Chief Commissioner, Central GST, Ahmedabad Zone.
5. The Commissioner, CGST, Gandhinagar.
3. The Assistant Commissioner (HQ System), CGST, Gandhinagar.

(for uploading the OIA)
4" Guard File.
5. P.A. File.



